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THE NEW YORK DECISION DECLARING 
WORKMEN’S COMPENSATION ACT UN- 
CONSTITUTIONAL. 





Whatever else may he thought of the 
unanimous holding of New York Court of 
Appeals, that the Workmen’s Compensa- 
tion Act is unconstitutional, one significant 
thought appears. That thought is one that 
should receive the serious attention of the 
American Bar Association, and of the 
Commissioners on Uniform Laws. 

In the principal opinion of the New York 
court and in the concurring opinion it is 
distinctly said that though the Federal 
Supreme Court may have already held, 
if it did, in effect, so hold, that the New 
York Workmen’s Compensation Act 
would be constitutional under the state’s 
police power, so far as the Federal Con- 
stitution is concerned, yet that court 
would, as interpreting due process of law 
under the New York constitution, de- 
clare the legislation void. 


Possibly it might be thought better to 
preserve due process of law clauses in state 
constitutions for fear of federal construc- 
tion giving to the police power a wider 
sweep than the policy of a state desires. 
Nevertheless, the thought has been that the 
due process of law provided for in the fed- 
eral constitution has fettered states un- 
duly in the exercise of their police power. 

This clause has seemed to us an incon- 
sistency with sovereign right, put into 
the federal corstitution out of the same 
fear that brought in the clause authoriz- 
ing jurisdiction to be provided for in di- 
versity of citizenship. And it cannot be 
denied that Congress and the federal 





courts have worked both clauses to their 
limit. 


Decision of federal courts in regard to 
things utterly foreign to the frame, struc- 
ture and purpose of the federal government 
has necessarily proceeded along the lines of 
literalness. This is for the very obvious rea- 
son that as to foreign matters federal courts 
are deprived of judicial cognizance. State 
courts should command more respect in de- 
ciding such questions, because such cogni- 
zance is presumed to aid them. What*may 
seem in federal decision to be based on 
judicigl cognizance strictly should be classed 
as speculation or theory. 

Thus the advocates of constitutionality 
of the Workmen’s Compensation Act before 
New York Court of Appeals relied strong- 
ly on the decision by the Federal Supreme 
Court upholding the Oklahoma Bank Guar- 
anty law. Noble State Bank v. Haskell, 
219 U. S. 104, 31 Sup. Ct. 186. 

In that case we find the following lati- 
tudinarian view: “It may be said in a gen- 
eral way that the police power extends to 
all the great public needs. Campfield v. 
United States, 167 U. S. 518. It may be 
put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality 
or strong and preponderant opinion to be 
greatly and immediately necessary to the 
public welfare. Among matters of that 
sort probably few would doubt that both 
usage and preponderant opinion give their 
sanction to enforcing the primary condi- 
tions of successful commerce.” 

On this theory the federal court arriving 
at the conclusion, based upon something 
akin to a cognizance it could not so well 
be supposed to have as a state court, said: 
“We cannot say that the public interests 
to which we have adverted, and others, are 
not sufficient to warrant the state in taking 
the whole business of banking under its 
control. On the contrary, we are of opin- 
ion that it may go on from regulation to 
prohibition except upon such conditions as 
it may prescribe. In short, when the Ok- 
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lahoma legislature declares by implication 
that free banking is a public danger * * * 
this court certainly cannot say it is wrong.” 
The sum and substance of this seems 
to be that the federal court is ignorant on 
the subject, and have no judicial cognizance 
and it will presume the legislature, legislat- 
ing with respect either to ‘‘a prevailing mor- 
ality or strong and preponderant opinion,” 
thought that to prevent free banking was 
“necessary to the public welfare.” 


Judge Werner of New York Court of 
Appeals says rather caustically that, if the 
Noble State Bank case and one following 
it “go so far as to hold that any law, what- 
ever its effect, may be upheld because by 
the “prevailing morality” or the “strong 
and preponderant opinion” it is deemed 
“to be greatly and immediately necessary 
to the public welfare,” we cannot recognize 
them as controlling our construction of our 
own constitution.” 


Our esteemed contemporary, the New 
York Law Journal, in whose columns we 
find the decision of Ives v. South Duffalo 
Ry., 45 N. Y. L. J. 41, on Workmen's Com- 
pensation Act, speaks of the case being un- 
appealable to the federal supreme court, be- 
cause it was affirmatively held that a right 
secured by the federal constitution has been 
invaded. It expresses the hope that a case 
upholding such an act may get there, and 
if such an act were there upheld, “the moral 
authority’ of the federal supreme court 
might induce New York’s highest court to 
take a different view. 

It seems to us that such language as is 
found in the.bank guaranty case does not 
greatly accentuate such “moral authority.” 
There seems about it a looseness tending 
to put us more at sea about the reach of 
police power and the check upon it in the 
constitutional guaranty of due process of 
law than ever before. 

Possibly such manner of the federal Su- 
preme Court viewing the due process of 
law clause should be welcome to the states. 
To virtually nullify it, as such language 
seems to do, leaves the states to enforce 
similar clauses in their own constitutions 





and their domestic affairs and policies be 
unhampered by federal interference. 

On the other hand it is to be regretted 
that such a large question as is involved in 
Workmen’s Compensation Acts cannot be 
settled by federal decision for the country 
at large. It seems to us that the inevitable 
logic of the bank guaranty cases is to sus- 
tain their constitutionality. 

The New York Court of Appeals is pos- 
sibly the strictest court in the country in 
its protection of rights under the due pro- 
cess of law clause, but even it has gone to 
an extent that seems to us to have em- 
braced constitutionality of this New York 
statute. 

Chief Justice Cullen, in his concurring 
opinion in the Ives case, says: “I concede 
the most plenary power in the legislature 
to prescribe all reasonable rules for the 
conduct of work which may conduce to the 
safety and health of persons employed 
therein. But I deny that a person employed 
in a lawful work, the effects of which 
are confined to his own premises, can be 
made to indemnify another for injury re- 
ceived in the work unless he has been in 
some respect at fault.” He also concedes 
that the legislature may abolish assumption 
of risk and contributory negligence as de- 
fenses, and we suppose he would not say 
the doctrine of comparative negligence is 
unconstitutional. These things come pretty 
near to the result aimed at in the compen- 
sation law. 

It also is to be noticed that the New 
York decision dwells upon the fact that the 
statute does not purport to regulate, and 
the court cannot see it is in aid or intended 
to be in aid of public welfare, as in the ex- 
ercise of police power. But the statute is 
confined to dangerous occupations and ex- 
cepts willful negligence. 

It ought not to be very difficult to deduce 
intention under the police power, in that 
assumption of risk being abolished, em- 
ployers would be extraordinarily careful 
against latent and obvious dangers alike— 
the one being as inevitably to their cost as 
the other, and life being by the law better 
conserved. 
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NOTES OF IMPORTANT DECISIONS 





APPEAL AND ERROR—MANDAMUS TO 
TAKE PLACE OF APPEAL OR WRIT OF 
ERROR WHERE FEDERAL CIRCUIT COURT 
REFUSES TO REMAND CIVIL CAUSE TO 
STATE COURT.—The purely artificial jurisdic- 
tion of the Federal Circuit Court with respect 
to causes removed from State Courts, where 
properly brought, is notwithstanding the ela- 
borate reasoning of the Chief Justice to dem- 
onstrate that it should be viewed from a logical 
legal standpoint, well illustrated in the case 
ex parte Harding 31 Sup. Ct. 324. 

In considering the question of granting or 
denying leave to file, in the above case, a 
petition for mandamus to compel a Circuit 
Court to remand a civil cause to a state 
court, whence it had been removed, as present- 
ing a separable controversy between citizens 
of different states, the Chief Justice endeavors 
to reconcile apparently conflicting cases de- 
cided by the Supreme Court.. 

This seeming conflict is regarded as so 
serious as to make it the “plain duty” of the 
court “while not questioning the general doc- 
trine announced in any of the cases, yet to 
disapprove and qualify ex parte Wisner (23) U. 
S. 449); Re Winn (213 id. 458); Re Moore 
(209 id. 490) to the extent that those cases 
applied the exceptional rule of Virginia -v. 
Rives (100 U. S. 313), and thereby secure the 
broad distinction between the general doctrine 
announced in Ex parte Hoard (105 id. 578) and 
the cases which have followed it and the ex- 
ception established by Virginia v. Rives and 
the cases which have properly applied the 
doctrine of that case.” The Hoard case an- 
nounced that mandamus would be refused 
where “jurisdiction has been given to the Cir- 
cuit Court to determine whether a cause ought 
to be remanded.” 

In the Rives case it was held proper to is- 
sue mandamus to remand, where a murder 
ease was removed from a state court, because 
there was in the Circuit Court “an extraordin- 
ary abuse of discretion disclosed by the power 
attempted to be exerted.” 

It is a little difficult to see where “discre- 
tion” in such a question comes into play at 
all. It is not for a Circuit Court to say in its 
discretion that it will or not remand a case. 
If as a matter of lawacase is removable, a mo- 
tion to remand is denied and vice versa. In 
the Rives case the court thought, as matter 





of law it was removable and it had jurisdic- 
tion to determine this question. 

In Virginia v. Paul, 148 U. S. 107, the Rives 
case was approved, the court saying there was a 
gross abuse of discretion. In the Wisner case 
the diversity of citizenship consisted in neither 
party being a resident of the state where suit 
was brought. This showed an “absolute want 
of authority of the Circuit Court over the 
cause,” and yet it is said the issuance of man- 
damus is disapproved as extending the excep- 
tion in the Rives case too far. What is that 
exception? As we gather it there must be 
such a plainly erroneous decision in the re- 
tention of jurisdiction as to show a gross 
abuse of diseretion—and yet the Wisner case 
was not even attempted by the statute to be 
provided for. 

Of the Wisner case it was said: “As the . 
Circuit Court had no jurisdiction to proceed, 
mandamus is the proper remedy.” If there 
is no separable controversy, there would seem 
to be “no jurisdiction to proceed,” and if so, 
why should mandamus not be the proper 
remedy? 

i. seems to us, that every condition prece- 
dent ought to be conclusively determined be- 
fore a subst'tu':e court should be allowed to 
take the j lice of the original court. It is not 
a necessary adjunct in the administration of 
justice. It is a mere privilege tribunal. Its 
selection is in invitum. It should have no right 
to move an inch until it is demonstrated it 
has the right to act. Its right to say a par- 
ticular case is or not removable is not strictly 
deciding upon jurisdiction. It is merely a pre- 
liminary inquiry in the assertion of jurisdic- 
tion. 

In these federal courts it is not at all a 
question of jurisdiction over the subject mat- 
ter, nor is there a question of jurisdiction in 
personam. The only theory in removal cases 
is to take the necessary step in removable 
cases. Where it is attempted to be applied 
to non-removable cases, the adversary party 
would seem to have the right to ignore what 
has been done and rightfully ask the court of 
proper jurisdiction to proceed. If, however, 
this is not true, departure from this principle 
ought to be strictly looked at without allow- 
ing the general rule announced in the Hoard 
ease to interfere. A mere rule of practice 
ought to be deemed inadequate to meet 
such an emergency. A substitute court ought 
conclusively to be shown to be such before 
such rule of practice should be applied. In 
other words, the cart should not be placed 
before the horse. As the matter is, it looks 
like the rule is not a hard and fast one, but 
it bites the dust in the case of a very, very 
foolish decision needing to be condemned. 
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AN ADDENDUM TO A FORMER AR- 
TICLE QUESTIONING THE VA- 
LIDITY OF THE 13TH AMEND- 
MENT TO THE CONSTITUTION 
OF THE UNITED STATES. 





Resuming consideration of a former ar- 
ticle published in Vol. 71, p. 441 of the Cen- 
tral Law Journal, I remark at the outset, 
that in speaking, of the Treaty of Cession 
made in 1803, between France and the 
United States, I did not have a full copy of 
that treaty before me. In addition to the 
provisions already mentioned, the treaty 
contained other provisions looking to the 
bringing into the Union, as a State, the 
Louisiana Territory, etc., and in conse- 
quence, thereof, it has been determined that 
upon the admission of that state into the 
Union, the protection of the treaty ceased 
to have force.* 

The sole subject thus left for discussion 
is, therefore, the validity of the 13th amend- 
ment which will now be further considered. 

I have héretofore spoken of the 4th sec- 
tion of Art. 4 of the Constitution, provid- 
ing that “The United States shall guaran- 
tee to every State in this Union a republican 
form of government” and [ have endeav- 
ored to maintain that the citizens of a State 
could not be deprived of their vested and 
guaranteed right to a republican form of 
government” by anything which assumed 
the mere semblance and similitude of an 
amendment to the Constitution of the 
United States, however solemn in form and 
strict in delineation. When speaking of 
the power of a State with respect to this 
guarantee, Judge Cooley says: “It must not 
abolish the republican form of government. 
since such act would be revolutionary in 
its character and would call for and de- 
mand direct intervention on the part of the 
government of the United States.’’* If the 
act of a State in abolishing its republican 
form of government would be revolution- 
ary in its character, if such act of abolition 
were done by the guarantor, the United 


(1) Mayor v. De Amas, 9 Pet. 224. Subse- 
quent rulings have followed this precedent. 
(2) Const. Lim. 62. 





States, would it be less revolutionary be- 
cause done through the disguise of an 
amendment to the Constitution of the 
United States, than if done through an 
amendment to the Constitution of the par- 
ticular State? And would not such amend- 
ment to the National Constitution equally 
“call for and demand direct intervention of 
the government of the United States?” If, 
then, the adoption of an amendment by the 
United States Government to the Constitu- 
tion of the United States, which abolishes 
the republican form of government of a 
particular State be revolutionary; which 
point, it seems, must be conceded, then at 
least we have one instance of an amend- 
ment which being revolutionary, does not 
amend but destroys. If it contains the lat- 
ter feature, then certainly not the former; 
for to do so, would be a contradiction in 
terms. 

But the Constitution of the United States 
contains prohibitions equally as binding as 
the guarantee before noted, to-wit: “No 
person shall be * * * * * deprived of life, 
liberty, or property, without due process of 
law nor shall private property be taken for 
public use without just compensation.’ 

If the citizens of a State cannot be de- 
prived of their vested and constitutional 
right to a republican form of government 
by a constitutional amendment, are they not 
equally secure as to their vested right of 
life, liberty, and property except where 
taken by due process of law as Amendment 
V. prescribes ? 

Take another example. “No new State 
shall be formed or erected within the jur- 
isdiction of any other State; nor any State 
be formed by the junction of two or more 
States or parts of States, without the con- 
sent of the Legislature of the States con- 
cerned as. well as of the Congress.”* Could 
an amendment to the Constitution of the 
United States do away with the necessity 
of consent on the part of the State con- 
cerned to-wit, Virginia? If so, then that 
constitution contains within its very bosom 
the elements of its own destruction. 


(3) Amendment V. 
(4) Sect. 3 Art. 4. 
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If we take it for granted, that a consti- 
tutional amendment can be made a substi- 
tute for due process of law, then take this 
amendment as if submitted by Congress 
and adopted by the requisite number of 
States not concerned in such amendment: 
“On and after the roth day of March, 1912, 
every citizen or inhabitant of the State of 
South Carolina may be deprived of life, 
liberty, or property without due process of 
law, and his private property taken for 
public or private use without any compensa- 
tion.” And yet such an amendment would 
constitute due process of law as much as 
does the 13th amendment, and is in all re- 
spects similar thereto. So that the position 
of the opponents of the theory I have here- 
tofore advanced, when reduced to its last 
analysis is tantamount to this: That the 
provisions of the 5th amendment to the 
Constitution relative to the protection of 
that trinity of rights, life, liberty and prop- 
erty and to due process of law respecting 
the same, are but “a rope of sand’ when 
they encounter a constitutional amendment 
submitted and adopted, which goes counter 
to such protective provisions. Can this be 
true? 

Take another ex. gr.: The first amend- 
ment to the constitution of the United 
States declares; “Congress shall make no 
law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the 
press; or the right of the people peaceably 
to assemble, and to petition the Govern- 
ment for a redress of grievances.” And 
an amendment to abolish this prohibition 
within the state of Massachusetts is also 
submitted at the same time that other 
proposed amendments aforesaid are sub- 
mitted and they are all adopted, against 
the protests and votes of the States affected. 
What would be the result? The State of 
Rhode Island without and against its con- 
sent would be deprived of its guaranteed 
republican form of government, the citizens 
of the State of South Carolina regardless 
of their protests and that of their State, 
bereft of their Constitutional protection to 
life, liberty, and property; the State of 





Virginia deprived of a portion of her ter- 
ritory without her consent, and without her 
consent a new State erected within her 
boundaries and borders, and lastly, the 
State of Massachusetts left to the tender 
mercies of congressional action to establish 
within her borders a new religion, a la Dr. 
Eliot ; to abridge the freedom of speech to 
her citizens, as well as that of the press, 
and deny to them the right peaceably to 
assemble, etc. . 


The government of the United States, 
under the Constitution which formed, 
framed and ordained it, is a government of 
enumerated powers. When this is the case, 
the maxim, expressio unius est exclusio 
alterius applies: In people vs. Draper,’ 
Denio C. J. says: “But the affirmative pre- 
scriptions of the constitution are far more 
fruitful of restraints upon the legislature. 
Every positive direction containing an im- 
plication against anything contrary to it, or 
which would frustrate or disappoint the 
purpose of that provision.” An affirmative 
specification excludes any implication, and 
is tantamount to a negation of any grant of 
power to the contrary of those thus affirma- 
tively stated. Bank vs. Graham. And 
this view becomes more strongly apparent 
when such enumerated powers, are coupled 
with such stringent prohibitions as those 
heretofore quoted. It is sufficient cause of 
objection under the authority just quoted, 
if that which is proposed would frustrate 
or disappoint the purpose of such affirma- 
tive specifications. ‘What could be better 
calculated to frustrate and disappoint the 
constitutional protections above quoted, 
than the instances of amendments I have 
supposed? As before stated, the govern- 
ment of the United States is one of enum- 
erated powers, while on the other hand, the 
governments of the States are possessed of 
all general powers of legislation. When a 
power exercised under the United States 
government is assailed, we must look 
into the constitution of the nation in 
order to ascertain if among the specified 
powers which that instrument contains, is 


(5) 15 N. Y. 582. 
(6) 147 Mo. 
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to be found the particular power exercised, 
but we only look to see, in the case of a 
State whether limitations have been placed 
upon its general legislative power.” In 
short, in the latter case, we look to see 
whether there is any limitation on the in- 
herent power of the State; in the former 
whether the particular power exercised has 
been granted to the United States govern- 
ment. “It is limited in the number of its 
powers.”* “The government of the United 
States can claim no powers which are not 
granted to it by the constitution; and the 
powers actually granted must be such as 
are expressly given, or given by necessary 
implication.’”® 

In the instances of supposed amendments 
to the Constitution above set forth, can you 
place your finger on any power “expressly 
given, or given by necessary implication ?” 
It has been ruled by the Supreme Court of 
the United States that if the act questioned, 
would accomplish a result which the Consti- 
tution forbids, no matter what form it as- 
sumes, such act is unconstitutional.’’*® And 
that a law of Congress, which prohibits a 
lawyer from practising his profession un- 
less he would take an oath as to past events, 
was both a bill of attainder as well as an 
ex post facto law and was to be placed in 
such classification. Ex parte Garland, 4 
Wall 333. If such a law be a bill of at- 
tainder which accomplishes such a result, 
could an amendment to the constitution 
which effects a similar end escape a like 
denunciation? Is it possible that if the 
United States government, a government 
of enumerated, and therefore, limited; pow- 
ers, puts forth and has adopted an amend- 
ment to the constitution, such an amend- 
ment may be neither more nor less than a 
bill of attainder and that too, despite the 
constitutional prohibition against such bills ? 

Another extreme case may be instanced 
in order further to test the validity of a con- 
stitutional amendment. Art. V. of the Con- 

(7) Const. Lim. -242. i 

(8) Tennessee v. Davis, 100 U. S. 257. 

(9) Marshall, C. J., in Martin v. Hunter’s Les- 
see, 1 Wheat. 304. 

(10) Green v. Biddle, 8 Wheat. 1; Bronson v. 


Kinzie, 1 How. 311; The Passenger Cas, 7 How. 
283. 





stitution declares that: “No State, without 
its consent shall be deprived of its equal 
suffrage in the Senate.” An amendment is 
submitted and adopted which against the 
votes and protests of the people of that 
State, deprives the State of Kentucky “of 
its equal suffrage in the Senate.” Would 
such an amendment be valid? And this 
too in the face of Sec. 3 of Art. IV which 
proclaims that nothing in this Constitution 
shall be so construed as to prejudice any 
claims of the United States, or of any par- 
ticular “State.” 

If so, what did Chief Justice Chase mean 
when he declared in Texas v. White," that 
“the Constitution in all its provisions looks 
to an indestructible Union composed of 
indestructible States?” If it be asked to 
what subjects and to effect what objects, 
amendments to the Constitution may prop- 
erly be made to apply, replies are numer- 
ous: Firstly, to modify the power of the 
president to make appointments; secondly, 
to extend his term of office and to make 
him ineligible except for a single term; 
thirdly, to change the powers of Congress 
in regard to revenue, tariff, taxes and 
duties ; to compel them to enact laws for the 
re-establishment of our merchant marine 
and to admit foodstuffs from foreign 
countries at less than prohibitive and ex- 
tortionate rates of tariff, etc.; fourthly, 
to compel the president and the senate 
to make reciprocity treaties with foreign 
powers, etc. 

All such amendments would be entirely 
germane to subjects which they would em- 
brace and within the enumerated powers 
aforesaid. Not so however, with regard to 
amendment 13, which, if valid, does not 
amend, but wrecks the constitution! My 
position is simply this; That no State can 
be deprived, by amendment to the Consti- 
tution, of any of its constitutional rights as 
heretofore set forth, nor of any similar 
rights except upon its consent properly ob- 
tained ; and that no person can be divested 
of his vested constitutional rights to life, 
liberty, or property without due process of 
law, which due process does not consist of 


(11) 7 Wall. 700. 








n= wee ms oC 








Vol. 72 


CENTRAL LAW JOURNAL. 


285 








a mere constitutional amendment which 
contains the bare, arbitrary and peremptory 
declaration voicing such deprivation. Any 
such amendment would be neither more nor 
less than a bill of attainder.** 

In preparing my former article, I had 
supposed myself treading on untrodden 
ground, but a friend has called my atten- 
tion to an article by Hon. M. F. Morris, 
former Associate Justice of App. Crt. D. C. 
In North American Review."* In that in- 
teresting and able article the author in the 
main questions the validity of the 15th 
amendment and incidentally the 14th and 
13th, and holds them all invalid. His idea 
seems to be this; The Constitution could 
not be amended by three-fourths of the 
States as provided for in that instrument, 
when the effect of such amendment would 
be to change the character of the govern- 
ment ; that the scope of this amending pow- 
er was circumscribed only to questions 
which were germane to the: Constitution, 
and which had already been touched upon 
and referred to in that instrument. For 
illustration, the Income Tax Amendment, 
recently proposed, would be germane to the 
taxing power and could be adopted by 
three-fourths of the states ; not so, however, 
with an amendment abolishing a republican 
form of government and substituting a 
monarchical form therefor in a State, for it 
would not be germane to the Constitution 
within the purview of the scheme of gov- 
ernment therein set out, and consequently 


could not be adopted, except upon the con- 


currence of all the States, which the author 
would term an “addition,” and not an 
amendment, 

But, of course, a citizen could not, with- 
out his consent, individually obtained, be 
“amended” out of his property, any more 
than he could be attaindered out of it. 

There are other grounds for holding the 
13th amendment invalid. It was declared 
ratified by the Sec. of State, Dec. 18, 1865, 
but the 10 Southern States were not rep- 
resented. in Congress until the First Ses- 
sion of the 41st Congress, beginning March 


(12) Ex parte Garland, supra; Cumming vy. 
Missouri, 4 Wall. 277. 
(13) Vol. 189, p. 82, 1909. 





4, 1869, and lasting until April 10, 1869. 
In the Senate, Senator Sumner on Feb. 
4, 1865, offered this concurrent resolution: 
“Resolved, That the amendment of the Con- 
stitution prohibiting slavery throughouf the 
United States will be valid to all intents and 
purposes as part of the Constitution when- 
ever ratified by three-fourths of the States 
de facto, exercising the powers and pre- 
rogatives of the United States under the 
Constitution thereof, etc. And it was 
adopted. Similar action seems to have 
been taken in the House. But such reso- — 
lution did not, and could not, change the 
Constitution, which declares, “The Con- 
gress, whenever two-thirds of both Houses 
shall deem it necessary shall propose amend- 
ments to this Constitution or on the appli- 
cation of the Legislatures of two-thirds of 
the several States, shall call a Convention 
for proposing Amendments,” etc.* This 
provision evidently requires all of the mem- 
bers of each House to be in attendance 
when such an important vote is to be taken, 
This is as certain as that under the terms 
above mentioned, it requires two-thirds of 
all the States to make application to Con- 
gress to call a convention. ‘Whenever the 
Constitution requires anything less than all 
of the members of each House to act in any 
given instance, it clearly states so, as in Art. 
2, Sec. 2, where speaking of the president, 
it says, “He shall have power by and with 
the advice and consent of the Senate to 
make treaties, provided two-thirds of the 
Senators present concur.” As in Art. 1, 
Sec. 7, “Or being disapproved by him, 
shall be repassed by two-thirds of the Sen- 
ate and House of Representatives according 
to the rules and limitations prescribed in 
the case of a bill.” And in a case of a bill 
two-thirds of each house are required to 
pass it over the president’s veto.%* So in 
case of the expulsion of a member it re- 
quires the concurrence of two-thirds of the 
House which expels Art. 1, Sec. 6. The 
Constitution is full of such illustrations and 
of their meaning; no room exists for a 
rational doubt. Did any one ever hear of 


(14) Art. V. 
(15) Ibid. 
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a resolution being introduced in either 
House of Congress declaring that less than 
a vote of two-thirds of the members of such 
House should be valid to all intents and 
purposes to pass a certain bill over the pres- 
ident’s veto, or to expel a member ? 

This palpable failure to comply with the 
plain provisions of the constitution, as above 
noted, invalidate the 13th Amendment, re- 
gardless of previously stated objections. A 
friend on reading my former article asks, 
“whether the property in slaves was not de- 
stroyed by the revolution?’ ‘That may be 
true as a physical fact but not true as a 
constitutional fact. The Southern people 
were indeed conquered, but the Constitution 
was not conquered; this is made conspic- 
uously to appear in ex parte Milligan.2* He 
was a citizen of the State of Indiana; the 
courts were open in that State, and Milli- 
gan had never been connected with any mil- 
itary force; but charged with a crime 
against the United States, he was seized by 
soldiers, tried by a military commission, 
sentenced to be hanged, and that sentence 
approved by the president. Whereupon he 
sued out habeas corpus before the Supreme 
Court of the United States, where he was 
discharged on the ground that being a mere 
citizen in a State where the courts were 
open, a military commission had no juris- 
diction to try him. In the course of his 
opinion, Mr Justice David Davis used this 
noble and forceful language: 

“The Constitution of the United States is 
a law for rulers and people, equally in war 
and peace, and covers with the shield of its 
protection all classes of men, at all times 
and under all circumstances. No doctrine, 
involving more pernicious consequences. 
was ever invented by the wit of man than 
that any of its provisions can be suspended 
during any of the great exigencies of gov- 
ernment. Such a doctrine leads directly to 
anarchy or despotism, but the theory upon 
which it is based is false; for the govern- 
ment, within the Constitution, has all the 
powers granted to it which are necessary to 
preserve its existence, as has been happily 


(16) 4 Wall. 2-242. 





proved by the result of the great effort to 
throw off its just authority.” 

These utterances dispose of alike the 13th 
Amendment and its predecessor the eman- 
cipation proclamation. If the Constitution 
stands, those documents must fall. 

If I am asked why this discussion since it 
must be admitted that slavery has been de- 
stroyed, my answer is that it is all impor- 
tant that questions as to what constitutes a 
valid and correct constitutional amendment 
should be settled on an intelligent and in- 
telligible basis, especially so as we learn 
from a remarkably well written and care- 
fully drawn article by Senator H. D. 
Money,”* questioning the validity of the 
14th Amendment, that there are now pend- 
ing 28 proposals to amend the Constitution. 

Agitation is the great means of reform. 

T. A. SHERWOOD. 

Long Beach, Cal., Feb. 13, 1911. 


(17) Vol. 71 Cent. Law Journal No. 7, page 
112. 








ATTORNEY AND CLIENT—LIEN ON FEE. 





WOLF v. UNITED RYS. CO. OF ST. LOUIS. 





St. Louis Court of Appeals. Missouri. Jan. 
24, 1911. 





133 S. W. 1172. 





The burden is on the attorney in an action 
against the defendant to recover his fees under 
Rev. St. 1909, § 965, after the defendant had 
settled with the attorney’s client, to show that 
the ‘attorney did not consent in writing to such 
settlement. 

NORTONI, J. This is a suit under the at- 
torney’s lien statute for compensation from de- 
fendant on account of services rendered by 
plaintiff attorney to his client in a cause which 
was settled by defendant without the alleged 
written consent of plaintiff. Plaintiff recov- 
ered, and defendant prosecutes the appeal. 

It appears plaintiff is an attorney at law 
engaged in the practice of his profession in 
the city of St. Louis, and as such was employ- 
ed by Clara M. Tucker to prosecute a claim 
for damages which accrued to her through a 
negligent injury inflicted while she was a pas- 
senger on defendant’s car. While Clara M. 
Tucker was a passenger on defendant’s street 
car, she suffered an injury through the negli- 
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gent derailment of the car, and employed plain- 
tiff attorney, by a contract in writing, to pros- 
ecute her claim and collect damages from de- 
fendant through a suit at law or settlement, 
and agreed to give him 50 per cent. of the 
amount recovered as compensation for his 
services. In due time plaintiff served a notice 
of his employment upon defendant street car 
company, and about this fact there is no con- 
troversy. Some time thereafter defendant 
settled the claim of Clara M. Tucker with her 
in person and took a release and acquittance 
of her cause of action, for which it paid her 
the sum of $500. Thereafter plaintiff instituted 
this suit against defendant under the attor- 
ney’s lien statute, seeking to recover from de- 
fendant as his compensation $250, or one-half 
the amount it had paid to his client, on the 
theory that defendant had settled the cause of 
action without his written consent in disre- 
gard of the statute. The attorney’s lien statute 
referred to gives an attorney at law a lien 
upon his client’s cause of action and author- 
izes contracting for a contingent fee of a per- 
centage of the amount recovered by suit or 
settlement. The statutes referred to are sec- 
tions 964 and 965, Rev. St. 1909. It is pro- 
vided in the section last cited upon an at- 
torney contracting with his client for services 
in such cases he may serve a notice in writ- 
ing upon the party against whom the claim is 
asserted as to the fact of his employment 
and the amount of the compensation he is to 
have, and that the agreement with his client 
shall operate from the date of such service 
as a lien upon the claim or cause of action 
and upon the proceeds of any settlement be. 
tween the parties either before suit or action 
is brought or before or after judgment there- 
on. It is further provided therein that, if any 
defendant or proposed defendant with respect 
to such claim, after notice served by the at- 
torney, settles the same with the client or 
claimant without first procuring the written 
consent of such attorney, it shall be liable to 
him for such attorney’s lien upon the pro- 
ceeds of the settlement as per the contract 
existing between the attorney and his client. 
a * om * bo * 

The principal argument advanced for a re- 
versal of the judgment is to the effect that 
plaintiff failed to sustain the burden which 
the law placed upon him by introducing suf- 
ficient proof to show a prima facie right of 
recovery, in that it does not appear defendant 
settled the cause of action with Clara M. 
Tucker without his written consent. Indeed, 
it is said from all that appears it may be 
plaintiff gave both written and verbal consent 
to the settlement, and it did not devolve upon 
defendant to prove the contrary. We believe 





the argument to be sound, for, besides the 
statute on which the suit predicates being in 
derogation of the common law and in its char- 
acter penal, it confers a cause of action upon 
plaintiff in the circumstances stated only when 
the settlement is had without his consent, for 
of course written consent is included in the 
broader term of consent alone. In other 
worus, if no consent whatever is given, of 
course, then no written consent for the set- 
tlement was had. Though the mere verbal 
consent of plaintiff _to the settlement might 
not be a valid defense for defendant, never- 
theless no right of action accrued to plaintiff 
unless the settlement was made without his 
consent, and by the express terms of the 
statute a cause of action did accrue to him 
if the settlement was made by defendant 
without his written consent. It is therefore 
entirely clear that plaintiff grounds his right 
of recovery on the fact that the settlement 
was made by defendant with his client, Clara 
M. Tucker, without his written consent. In- 
deed, recognizing such to be essential to his 
right of recovery, plaintiff by negative aver- 
ment in his petition avers the settlement was 
made without his written consent. But, 
though he negatives the fact by averment, no 
proof whatever was given thereon, and the 
matter was equally within his knowledge as 
within that of defendant. Generally speaking, 
the burden of proof lies with the party hold- 
ing the affirmative of the issue; but there is 
an exception to the rule in those cases where 
the plaintiff grounds his right of action upon 
a negative allegation, and this exception ob- 
tains alike in both civil and criminal cases. 
See 1 Greenleaf on Evidence, § 78. It is true, 
though plaintiff’s petition in a civil suit or the 
indictment in a criminal case contains a nega- 
tive averment, the plaintiff or prosecution is 
not required to prove the negative in those 
eases where the knowledge of such fact lies 
peculiarly with the defendant. Such is the rule 
in criminal cases where one is prosecuted for 
selling liquor without license; for, if the de- 
fendant has a license, it is a matter which as 
between him and the prosecuting officer lies 
peculiarly within his knowledge and therefore 
easily susceptible of proof by defendant 
through the mere production of the license, 
while the prosecuting officer would be re- 
quired to search through the records of other 
public offices than his own to ascertain the 
fact. State v. Lipscomb, 52 Mo. 32. For the 
application of the identical doctrine under like 
circumstances with respect to other criminal 
matters, see State v. Meek, 70 Mo. 355, 358, 35 
Am. Rep. 427. 

On the other hand, in a criminal prosecu- 
tion against a peddler for selling goods, wares, 
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and merchandise not the growth, produce, or 
manufacture of this state and without a license, 
though it devolved upon defendant to show his 
license as a fact peculiarly within his knowl- 
edge, the court declared it was for the state 
to prove the negative averment that the goods, 
wares, and merchandise were not the growth, 
produce, or manufacture of this state; for, 
in such case, the knowledge of the relevant 
fact was not peculiarly with the defendant, 
and it may lie as well with the one party as 
the other. State v. Hirsch, 45 Mo. 429; Com- 
monwealth v. Samuel, 2 Pick. (Mass.) 103. So, 
too, on an indictment for coursing deer in the 
close of another without the consent of the 
owner, the court ruled the onus was on the 
prosecution to prove the negative averment 
that the consent of the owner was not first 
had. Rex v. Rogers, 2 Camp. 654. To the 
same effect, see Rex v. Hazy, 2 Car. & Payne, 
458. In civil cases, the rule proceeds to the 
same effect, for it is held in a suit on a con- 
stable’s bond for failure to return an execu- 
tion that it is sufficient for plaintiff to show 
that the execution was delivered to the de- 
fendant constable and not essential for him 
to prove the negative averment that it had 
not been returned. The court declared the 
fact of the return of the execution was one 
peculiarly within the knowledge of defendant 
constable not equally open to ascertainment 
by plaintiff, and therefore affirmative proof of 
the negative allegation on the part of the 
plaintiff was not required. State ex rel. v. 
Schar, 50 Mo. 393. See, also, People v. Ne- 
drow, 16 Ill. App. 192; Robinson v. Robinson, 
51 Ill. App. 317. So, where the defendant rail- 
road company was sued for laying its tracks 
in a public road without the consent of the 
county court, which is by the Constitution re- 
quired to be first had in such circumstances, 
the court declared the burden of proof as to 
the negative averment was with the defen- 
dant. It is said in that case the act charged 
against the defendant was against the policy 
of the law, and if it had obtained the con- 
sent of the county court in the premises it 
was a matter peculiarly within its knowledge 
as between it and the plaintiff, and convenient 
to show, while, with the plaintiff, it was not of 
such easy access. Swinhart v. St. Louis & 
Sub. R. Co., 207 Mo. 423, 105 S. W. 1043. To 
the same effect, see Fulwider v. Gaslight, etc., 
Co., 216 Mo. 582, 116 S. W. 508. On the other 
hand in a case where the plaintiff, a principal, 
sued his agent for violating his trust to the 
damage of the principal and without his con- 
sent, this court declared that, as plaintiff 
grounded his right of recovery upon the nega- 
tive averment that he had not given the con- 
sent involved to his agent, the burden of proof 





of that fact was with him, for it was a fact 
not peculiarly within the knowledge of the de- 
fendant, in that it was equally known to both 
parties. Marshall v. Ferguson, 94 Mo. App. 
175, 67 S. W. 935. See, also, Little v. Thomp- 
son, 2 Me. 228, where the question arose on the 
face of the pleading. Of course, if a matter 
is not peculiarly within the knowledge of one 
party, it is presumed to be equally within that 
of both, and, as recently said by our Supreme 
Court, if plaintiff grounds his right of recov- 
ery on a negative averment, he is required to 
prove such negative if the knowledge and 
power to give evidence of the fact is pos- 
sessed equally as between him and the de- 
fendant. This principle is obviously deduced 
from and portrayed in all of the authorities on 
the subject, and, besides, possesses the in- 
dorsement of our Supreme Court in plain 
terms. See Swinhart v. St. Louis & Sub. R. 
Co., 207 Mo. 423, 434, 105 S. W. 1043; Fulwider 
v. Gaslight, etc., Co., 216 Mo. 582, 594, 116 S. 
W. 508; 1 Greenleaf on Evidence, § 78. 

Though defendant had knowledge of the 
written consent of plaintiff to the settlement, 
if such was given, its knowledge in that he- 
half was not peculiar to itself as between it 
and the plaintiff, for he equally knew the 
fact. In other words, plaintiff knew whether 
or not he had given his written consent to the 
settlement and might have adduced all of the 
evidence necessary on the subject by the mere 
statement that no such consent was given. 
He was a witness on the stand, and the mat- 
ter was as convenient, if not more so, to be 
given in evidence by him as on the part of 
defendant, who, of course, would be called 
upon to search for and produce the writing to 
the end of proving the fact. However, the 
matter is not to be determined as if the fact 
were peculiarly within the knowledge of plain- 
tiff, for it was not, but the precise principle 
invoked, and the one which should influence 
the judgment of the court is that the proof of 
the negative averment was equally within the 
knowledge of both parties. This being true, 
it devolved upon plaintiff to prove the fact 
that no written consent was given for the 
reason that he grounds his cause of action 
thereon. Besides, the right asserted is in de- 
rogation of the common law and proceeds in 
pursuit of a penalty which the law levies 
against the defendant for the-:infraction of 
the statutory right of plaintiff. In respect of 
such matters, the law, as a rule, requires 
strict proof, for, though legitimate inferences 
are to be considered intendments are not al- 
lowed to aid a recovery when a penalty is 
pursued. 

But on this feature of the case it is to be 
distinguished from those where the defendant 
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is charged with doing an unlawful act under 
a negative averment as without license, for 
here, instead of the act charged being un- 
lawful in the general sense of the word, it is 
violative of the rights of but one individual, 
the plaintiff. In other -words, the act of set- 
tling a lawsuit is commendable and therefore 
favored by the policy of the law in the broad 
sense of that term, for it promotes the peace 
and repose of society as a whole, though the 
averred circumstance of settling the cause of 
action without the written consent of the at- 
terney violated the rights of an individual 
member of the social compact and vested a 
cause of action in him. However, this discus- 
sion is beside the case, as the precise situa- 
tion presented is one where the plaintiff 
grounds his cause of action on a negative 
averment, the knowledge of which is obviously 
not peculiar to defendant, for the fact so nega- 
tived is equally known to both and quite as 
susceptible to proof by plaintiff, if not more so, 
than by defendant. In such circumstances, 
all of the authorities reflect the proposition 
that the onus is on the plaintiff, as stated by 
our Supreme Court in the cases cited supra. 
There can be no doubt that facts and cir- 
cumstances in proof may afford reasonable in- 
ferences which supply deficiencies that other- 
wise appear. Because of this, though there 
is no direct testimony that plaintiff’s consent 
was not given, we would nevertheless sustain 
the judgment if any collateral facts or cir- 
cumstances in evidence afforded a _ reason- 
able inference to that effect; but, after care- 
fully reading all of the evidence several times, 
we are unable to deduce a single legitimate 
inference therefrom to sustain the verdict on 
this score. The nearest the plaintiff comes to 
saying anything about this matter is when he 
states he received none of the money paid by 
defendant to his client. Of course, conced- 
ing this to be true, it affords no inference 
whatever that he had omitted to give his writ- 
ten consent to the settlement, and defendant 
introduced no proof which aided the cause for 
plaintiff. Indeed, defendant made no defense 
whatever and introduced no evidence of any 
kind. Defendant moved a direction of a ver- 
dict for it at the conclusion of plaintiff’s evi- 
dence and exeepted to the action of the court 
in denying the request. This, of course, 
raised the question of the insufficiency of the 
proof to make a prima facie case for plaintiff, 
and on this proposition it still insists. We 
have been unable to discover from the record 
the meaning of the argument that the defense 
was along different lines on the trial as 
though this matter were unimportant, for no 
defense whatever was made in the trial court. 





Defendant interposed an answer in the form 
of a general denial which operated to put 
Plaintiff on the proof of every material fact 
to his right of recovery and requested the 
court to direct a verdict for it at the conclu- 
sion of plaintiff’s evidence on the theory that. ° 
a prima facie case was not made. It is true 
defendant’s counsel cross-examined the wit- 
nesses and inquired about several matters 
suggesting plaintiff had no contract with 
Clara M. Tucker. This pertained to the right 
of recovery and was competent under the gen- 
eral denial; but by so doing defendant neither 
waived its right to insist upon the want of 
substantial evidence to support the verdict, 
nor waived its right to be héard in a court of 
review. As to the suggestion that the argu- 
ment advanced is technical and without merit, 
it is to be said that the principle invoked is 
fundamental on the question of the burden of 
proof and has come to us as a parcel of the 
heritage of our system of jurisprudence, which 
is the result of the accumulated wisdom of 
ages. No one may successfully say that the 
rules of the common law which pertain to the 
placing or the shifting of the burden of proof 
are technical in the sense that they are un- 
just. In its application, the principle involved 
is entirely just, for it places the duty of prov- 
ing the negative averment precisely where it 
belongs in good conscience, and its integrity 
should not be sacrificed to aid an _ erring 
brother. It may be if this suit were by an 
administrator or executor,. instead of the 
plaintiff in person, the onus would rest on the 
defendant, for in such circumstances, the 
plaintiff being dead, proof of the negative 
would lie peculiarly within the knowledge of 
defendant as between it and the administrator. 
But this question is not presented and is not 
decided. 

Because of the failure of proof above dis- 
cussed, the judgment should be reversed, and 
the cause remanded. 

It is so ordered. 


Note.—Burden is on Attorney to Show Ab- 
sence of His Written Consent to Settlement 
After Notice of Lien on Fee—The Rev. Stat. 
Mo., 1909, Section 965, provides that an attorney 
contracting for services to be paid out of any 
recovery may serve a notice in writing on the 
defendant, and that if the defendant after notice 
settles with the client without the written con- 
sent of the attorney, it shall be liable to such 
attorney for his lien on the proceeds of the set- 
tlement, which claim may be enforced in a 
suit against defendant. 

The opinion reversing the judgment for the 
plaintiff in the trial court is based here on the 
broad ground ‘that the statute under which the 
suit is brought being in derogation of the com- 
mon law it is to be strictly construed against 
the claimant, and that, under the decisions of the 
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Supreme Court of Missouri in Swinhart v. St. 
Louis & Sub. Ry. Co., 207 Mo. 434, and in Ful- 
wider vy. Gaslight, etc., Co., 216 Mo. 594, where 
a plaintiff grounds his right of recovery on a 
negative averment, he is required to prove such 
negative if the knowledge and power to give evi- 
dence of the fact is possessed equally by him 
and by the defendant; and that in this case 
there was no evidence even tending to prove 
circumstantially the negative averment of the 
plaintiff. 

In the case of Swinhart v. St. L. & Sub. Ry. 
Co., supra, the opinion states that “if in the 
statement of plaintiff’s case negative averments 
are required, and the proof of such negative 
averments is not peculiarly within the knowl- 
edge and power of the defendant, then plaintiff 
must affirmatively establish such negative aver- 
ments, but if, on the other hand, the proof of 
such negative averments lies peculiarly within 
the knowledge or power of the defendant, then 
such negative averments will be taken as true 
unless the defendant speaks and disproves them. 
Of course, if the knowledge and power to pro- 
duce the proof is possessed equally, the plaintiff 
must make the proof.” Cited in Fulwider v. 
Gas Co., 216 Mo. 594 

Judge Reynolds, however, in his dissenting 
opinion takes the position that the application 
of the rule depends largely upon the facts in 
each particular case; that here the plaintiff has 
met the requirement of making affirmative proof 
of lack of consent by him to the setclement; 
that facts were before the jury which gave them 
a right to infer that the settlement was made 
without the consent of plaintiff; that the court 
was justified in leaving it to the jury to find 
whether plaintiff had given written consent to 
the settlement; and that notice of the contract 
having been proven to have been given, it is for 
the defendant. to prove consent to a settlement, 
when defending against a lien. 

We certainly agree with Judge Reynolds when 
he takes the modern and up-to-date view that 
courts are not to be used for the mere purpose 
of illustrating or enforcing barren technicalities 
that do not lead to justice; that, if defendant 
had evidence of assent, it had no right to lie 
by and set heel-traps for an unwary plaintiff. 
As he aptly puts it, “That is not the road to 
justice.” It would seem that in this country we 
must put our trust in an expert attorney and not 
in the courts, which are instituted to have jus- 
tice between the people. Many judges seem to 
take the stand that they are merely umpires in 
battles between expert , or in-expert, pleaders, 
the intrinsic justice of the cause of either liti- 
gant being a mere side issue. 

In Greenleaf of Evidence, Section 78, it is 
stated that “to the general rule that the burden 
of proof is on the party holding the affirmative, 
there are some exceptions, in which the proposi- 
tion, though negative in terms, must be proved 
by the party who states it. One class of these 
exceptions will be found to include those cases 
in which the plaintiff grounds his right of action 
upon a negative allegation, and where, of course, 
the establishment of this negative is an essential 
in his case; as, for example, in an action for 
having prosecuted the plaintiff maliciously and 
without probable cause. Here the want of prob- 
able cause must be made out by the plaintiff, by 
some affirmative proof, though the proposition 





be negative in its terms. So, in an action by a 
husband and wife, on a promissory note made 
to the wife after marriage, if the defendant de- 
nies that she is the meritorious cause of action, 
the burden of proving this negative is on him,” 

“So, in a prosecution for a penalty given by 
statute, if the statute, in describing the offense, 
contains negative matter, the court must con- 
tain such negative allegation, and it must be sup- 
ported by prima facie evidence. * * * In 
these, and the like cases, it is obvious that Pn 
proof on the part of the affirmant can hardly be 
expected; and, therefore, it is considered suf- 
ficient if he offer such evidence as, in the ab- 
sence of counter testimony, would afford ground 
for presuming that the allegation is true.” 

I Greenleaf on Evidence, Sec. 79. “But where 
the subject-matter of a negative averment lies 
peculiarly within the knowledge of the other 
party the averment is taken as true, unless dis- 
proved by that party. Such is the case in civil 
or criminal prosecutions for a penalty for doing 
an act which the statutes do not permit to be 
done by any persons except those who are duly 
licensed therefor; as, for selling liquors, exer- 
cising a trade or profession, and the like. Here 
the party, if licensed, can immediately show it, 
without the least inconvenience; whereas, if proof 
of the negative were required, the inconvenience 
would be very great.” 


In the case of People v. Nedrow, 16 Ill. App. 
192, in a prosecution for a penalty for the de- 
fendant not being or having in his employ a reg- 
istered pharmacist as required by statute, it was 
held that the onus probandi is on the defendant, 
as where the subject-matter of a negative aver- 
ment lies peculiarly within the knowledge of the 
other party, the averment is taken as true, unless 
disproved by that party. Also, where any evi- 
dence is given to the jury which tends to prove 
the plaintiff’s case, he had the right to have the 
jury pass upon it, and decide the case for or 
against him as the evidence may justify. 

In Robinson yv. Robinson, 51 Ill. App. 321, it is 
stated that where there is prima facie evidence 
of any right existing, the onus probandi i is always 
on the person calling such right in question. 
Wharton on Evidence, Sec. 367. When a fact is 
peculiarly within the knowledge of a party, the 
burden is on him to prove such fact, whether 
the proposition is affirmative or negative. 

Judge Reynolds says further that “To reverse 
(this case) on the ground that lack of written 
consent had not been testified to in so many words 
in my opinion, would be in contravention of Sec. 
2082, Rev. St. Mo. 1900, which prohibits an ap- 
pellate court from reversing the judgment of any 
court, unless it shall believe that error was com- 
mitted by such court against the appellant or 
plaintiff in error and materially affecting the 
merits of the action.” 

This question of what error, or what amount of 
error, is sufficient to materially affect the merits 
of the action, is one which has caused much dis- 
cussion, and will continue to do so as long as 
differences of opinion depend on individual dif- 
ferences of temperament and training. What ap- 
pears to be common sense to one man may ap- 
pear to be a sacrilege against law and order to 
another. 

In Heer Dry Goods Co. y. Citizens Ry. Co., 41 
Mo. App. 83, Judge’ Thompson stated that “this 
statute was framed to prevent the evil of the 
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multiplication of new trials for purely technical 
teasons. Lawyers who are habituated to reason- 
ing on technical lines, have been slow to give 
such statutes their full beneficial application. I 
do not hesitate to say that, in my opinion, this 
statute has been too narrowly construed, and too 
little applied by appellate judges in this state.” 
This opinion was delivered in 1890, long before 
President Taft began his agitation for the sim- 
plification of procedure. 

In Hanley v. Holton, 120 Mo. App. 401, it was 
held that if it appears upon the merits that the 
result reached by the trial court was a determina- 
tion ultimately right between the parties, then it 
is the duty of this court to affirm the judgment. 
In Woodey v. Railroad, 104 Mo. App. 678, it was 
held that the appellate court is not at liberty to 
reverse a judgment manifestly for the right party, 
though irregular and erroneous, unless the error 
committed against the appellant materially affects 
the merits. 

An entirely new view point is also established 
by Judge Reynolds, where he says: “I will add 
that I do not appreciate the force of the argu- 
ment that this statute giving a lien is to be strictly 
construed against one claiming a lien, as being in 
derogation of the common law. All statutes are 
innovations on the common law unless they hap- 
pen to re-enact or are in aid of the common law.” 

Grorce T. DeEsLOGE. 








BOOK REVIEWS. 





LAW IN SHAKESPEARE. 


Mr. Edward J. White has produced “Commen- 
taries on the Law in Shakespeare, with explana- 
tions of the Legal Terms Used in the Plays, 
Poems and Sonnets and Discussions of the 
Criminal Types Presented.” 

His table of contents shows 40 chapters, the 
division being as by the, plays, as for example, 
“The Tempest,” “Two Gentlemen of Verona,” 
etc., with two last chapters “Venus and Adon- 
is” and “Sonnets.” 


The annotation cites other references by the 
great bard of similar import to what is quoted 
in each chapter as text and frequently English 
report or text-book—particularly Blackstone’s 
commentaries. 

The author gives a brief explanation of legal 
terms, either used by the poet or their equiva- 
lents, in passages which are quoted. 

The book well portrays the exact legal knowl- 
edge of Shakespeare, and should prove not 
only attractive to lawyers but to readers of his 
plays. To the latter it will be assistance in 
interpreting many references which otherwise 
might be obscure, and to lawyers it may even 
serve to keep fresh in mind much of our com- 
mon law. 

The compilation shows much industry, and 
much can be found for advantageous transfer- 
ence to a brief or employment in a judicial 
opinion. 

The book is in a single volume of over 500 
pages, bound in cloth and of typographical ex- 
cellence. It is published by F. H. Thomas Law 
Book Co., St. Louis, Mo. 1911. 





HUMOR OF THE LAW. 





“Much depends upon understanding the predi- 
lections of your trial court,” once remarked the 
late Judge Williamson of Pennsylavania. 

“Some years ago,” said the judge, “I defend- 
ed a man accused of chicken stealing, before a 
justice of the peace who had just been installed 
into office. I was aware that the justice acted 
as the presiding officer of several lodges and 
prided himself upon his knowledge of parlia- 
mentary law. 

“The affidavit having been read, and before 
a plea had been entered, I asked the court 
whether motions were in order and he replied 
that they were. I then called his attention to 
some trivial defect in the form of the affidavit 
and formally put this motion: 

“I move you, your honor, that the affidavit 
be quashed and the defendant discharged.’ 

“Is the motion seconded? asked the court. 

“A brother of the accused arose and said: ‘T 
second the motion.’ 

“*Any remarks?’ 

“The prosecuting attorney arose too dum- 
founded to speak. Finally he began to storm 
and bluster. He said I was making a fool out 
of the court and a farce out of the proceed- 
ing, and very unwisely he undertook to tell 
that old parliamentarian that he didn’t seem to 
understand the nature of motions. 

“In reply I said, merely, that I would be 
pleased to rely on the court’s well-known 
knowledge and experience in such matters for 
a just ruling. 

“‘The motion is in order and properly put,’ 
said the court. ‘You have all heard it. All 
in favor, arise.’ , 

“The defendant, his three brothers, a hired 
man and myself arose. The court counted us. 

“*All opposed arise.’ 

“The prosecuting attorney, the prosecuting 
witness, and two others arose. The court 
counted them. 

“‘Motion carried. Defendant is discharged. 
Any further business? ” 


How would you like to be a judge in Germany 
and be confronted by this proposition: 

The “Sisters Blazek” are joined like the fa- 
mous Siamese twins. One of them was sued 
for breach of contract. She was arrested and 
taken to jail. Naturally—inevitably, we may 
say—her sister went along. But there was no 
charge against the sister, who now sues for 
false imprisonment. 

What is the poor judge to do? 

He can’t uphold one of the girls in breaking 
contracts, and he can’t stand around and see 
the other one imprisoned when no one has any- 
thing against her. 

Really, it’s embarrassing, and none the less 
so from the fact that one of the twins is mar- 
ried and has a baby 2 years old, while the 
other is a maiden lady of retiring disposition. 


During a recent review of volunteers in Lon- 
don, the Lawyers Corps came up to the salut- 
ing point in line, chiefly remarkable for an ar- 
tistic contempt for regularity. 

“What the devil is this corps!” exclaimed the 
justly indignant reviewing officer. And they 
told him “The lawyers, as this indenture wit- 
nesseth.” 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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58, 61, 65, 66, 71, 72, 75, 76, 77, 79, 86, 90, 112, 
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1. Abatement and Revival—Pendency of Other 
Suit.—In foreclosure of a chattel mortgage, a 
plea in abatement that a suit by defendant 
against plaintiff for canceilation of the notes 
and for damages for breach of the contract 
was pending held properly overruled.—Liberty 
Milling Co. v. Continental Gin Co., Tex., 132 S. 
W. 856. 

2. Accident Insurance—False Statements in 
Application.—The failure of an applicant for in- 
surance to disclose an ailment which he sup- 
posed was merely temporary and had passed 
away held not to make his statements in the 
application false.—Aetna Life Ins. Co. of Hart- 
ford, Conn., v. Millar, Md., 78 Atl. 483. 

3. Aecount, Action On—Petition.—A petition 
on an account held defective for variance, where 
it alleged a cause of action against defendant in- 
dividually, and the exhibit to the petition show- 
ed an account against ‘a corporation.—Smith v. 
Briggs-Weaver Machinery Co., Tex., 132 S. W. 
954. 

4. Action—lIllegality.—Where one cannot open 
his case or suStain some particular defense with- 
out showing that he has broken the law, the 
court will not assist him, though the defense of 
illegality is not pleaded.—Shohoney v. Quincy, 
O. & K. C. R. Co., Mo., 132 S. W. 1059. 

5. Pleadings.—A bill attempting to unite 
in a single count matters ex contractu and ex 
delicto against several defendants held objec- 
tionable for duplicity.—Scott v. Taylor, Mo., 132 
S. W. 1149. 

6. Adverse Possession—Hostile Character.— 
Before a widow can claim title to the home- 
stead through adverse possession hostile to the 
heir, disclaimer of possession as his widow and 
notice to tif heir held necessary.—Watson v. 
Hardin, Ark., 132 S. W. Rep. 1002. 

7. Alteration of Instruments—Payee in Note. 
—A change of the name of the payee in a note 








without the consent or knowledge of the ac- 
commodation indorser, relieved him from liabil- 
ity.—Wilson v. Weis, Tex., 132 S. W. 841. 

8. Attorney and Client—Compensation of At- 
torney.—Where an attorney and client agree 
upon a certain compensation to be paid to the 
attorney for performing certain services in an 
action, and the client compromises such an ac- 
tion without fault on the part of the attorney, 
the attorney is entitled to sue on a quantum 
meruit for services already performed.—Web- 
ster v. Rhodes, Colo., 112 Pac. 324. 

9. Bail—Scire Facias.—In scire facias, the ob- 
jection that the officer’s return fails to disclose 
a reason for not serving the precept on all of 
the defendants cannot be availed of by demurrer 
to the declaration, as the officer’s return is no 
part thereof.—State v. Reed, Me., 78 Atl. 479. 

10. Bankruptey—Evidence.—-In a suit by a 
trustee in bankruptcy to set aside a conveyance 
by the bankrupt on the ground that it was 
fraudulent against his creditors, ex parte testi- 
mony of the bankrupt taken before a referee 
in bankruptcy was inadmissible as against the 
grantee.—Stone v. Stitt, Tex., 132 S. W. 862. 

11. Judicial Notice.—A state court need not 
take notice of bankruptcy proceedings of a de- 
defendant who does not plead them.—Red River 
Nat. Bank v. Bray, Ark., 132 S. W. 968. 

12. Jurisdiction.—The construction of the 
bankruptcy act is for the federal courts, and the 
appellate courts of a state will not construe the 
law except when necessary to determine a bank- 
ruptcy question in a case within its own juris- 
diction.—Kreitz v. Egelhoff, Mo., 132 S. W. 1124. 


13. Banks and Banking—lInsolvency.—A de- 
positor of an insolvent bank, of which he is a 
stockholder, may, when sued for dividends 
wrongfully paid to him by the bank, set off 
against the claim the amount of. his deposit.— 
Reid v. Owensboro Savings Bank & Trust Co., 
Ky., 132 S. W. 1026. 

14. Loans.—The repayment of a loan made 
in excess of the amount allowed under national 
banking act cannot be defeated by the borrower 
pleading such act.—Richeson vy. National Bank 
of Mena, Ark., 132 S. W. 913. 

15. Benefit Societies—Payment of Dues.—lIt is 
not a technical defense for a mutual benefit in- 
surance association to insist that the policy is 
voided because of lapse in payment of dues; 
and hence an instruction that technical defenses 
to insurance policies are not favored was im- 
properly given.—District Grand Lodge, No. 11 
v. Pratt, Ark., 132 S. W. 998. 

16. Bills and Notes—Place of Payment.—A 
note not specifying place of payment held pay- 
able in the state where executed and discounted. 
—German Nat. Bank v. Zimmer, Ky., 132 S. W. 
1023. 

17. Bribery—Evidence.—Under an indictment 
charging the payment of $5,000 as a bribe, proof 
of the payment of such sum in two payments 
under an agreement to pay and to receive $5,000 
presents no question of variance as to the thing 
paid as a bribe.—People v. Glass, Cal., 112 Pac. 
281. 

18. Brokers—Compensation.—Plaintiff, in an 
action for compensation for services as a broker 
in procuring a purchaser for land, who had by 
writ of attachment defeated the sale, held not 
to have a right of action.—Rogers v. McMillen, 
Tex., 132 S. W. 853. 

19. Sale of Property.—An owner of prop- 
erty given to a broker for sale could not, by un- 
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dertaking to sell at a less price and on other 
terms, deprive the broker of his right to recover 
the reasonable value of his services.—Peterson 
v. St. Francis Hotel Co., Wash., 112 Pac.. 347. 


20. Carriers—Misconduct of Conductor.—In an 
action against a carrier for misconduct of its 
conductor toward plaintiff’s wife, evidence of 
prior similar alleged misconduct, which was not 
followed by the bad effects alleged to -have re- 
sulted from the conductor’s later conduct, held 
admissible.—Trinity & B. V. Ry. Co. v. Carpen- 
ter, Tex., 132 S. W. 837. 

21.——Presumption as to Negligence.—The 
presumption that goods shipped over connecting 
earriers and damaged in transit were damaged 
through the fault of the last carrier held not 
operative until the shipper has proved that the 
goods were in good order when shipped.—Texas 
Cent. Ry. Co. v. Barr, Tex., 132 S. W. 971. 

22. Res Ipsa Loquitur.—Where a plaintiff 
alleges specific acts of negligence, he cannot re- 
cover because of any other negligence not al- 
leged, and he has waived his right to rely upon 
the doctrine of res ipsa loquitur.—Missouri, K. 
& T. Ry. Co. of Texas v. Thomas, Tex., 132 S. W. 
974. 

23. State Regulation.—The regulation of 
railroads is within the legislative power of the 
states, and rates fixed by the legislature, except 
for constitutional or statutory provisions so au- 
thorizing, cannot be adjudged extorionate by 
the courts.—MeGrew v. Missouri Pac. Ry. Co., 
Mo., 132 S. W. 1076. 

24. Conspirzey—Boycott.—In the absence of a 
contract, workmen held to possess the right i: 
prescribe the terms for which they will work 
for others, and may refuse to work unless the 
terms are accepted and contract relations there- 
by created.—Meier v. Speer, Ark., 132 S. W. 
988. 

25. Constitutional Law—Construction of Con- 
stitutional Provision.—The general rule is that 
where one state borrows a constitutional pro- 
vision from another state a previous construc- 
tion by the courts of the other state is adopted 
with the provision —McGrew v. Missouri Pac. 
Ry. Co., Mo., 132 Mo. 1076. 

26.——Construction of Statutes.—However the 
legislature may have understood an _ existing 
statute, only the court can authoritatively de- 
termine its force and scope.—Sproul v. Randell, 
Me., 78 Atl. 450. 


27. Distribution of Governmental Powers.— 
The legislature may enact that the simple pro- 
duction of an ordinance, or a copy thereof, shall 
be prima facie evidence that every essential step 
has been taken to make it a valid ordinance.— 
Village of Prairie du Rocher v. Schoening-Koe- 
nigsmark Milling Co., Ill... 93 N. E., 425. 

28.— Free Speech.—It is only the use and 
not the abuse of free speech and freedom of the 
press that is protected by the fundamental law. 
—Diener v. Star-Chronicle Pub. Co., Mo., 132 S. 
W. 1143. 7 

29. Police Power.—The liberty to contract 
may be reasonably limited within the police 
power of the state.—Shohonev v. Quincy, O. & 
K.: GC. R. Co., Mo., 132 S. W. 1059. 

30. Contracts—Building Contract.—The owner 
of land did not commit a breach of a building 
contract which provided that a certain amount 
shall be paid as liquidated damages in case of 
delay in construction by making an unfounded 
claim for liquidated damages.—Baerveldt -Const. 
Co. v. Bagley, Mo., 132 S. W. 688. 

81.——Mutual Mistake.—A cortract is not in- 
validated by mutual mistake of the parties as 
to a fact which is merely collateral to the one 
about which they contracted.—Darnell v. Dolan, 
Tex., 182 S. W. 857. 

$2. Performance.—Where full performance 
of a cortract is wrongfully prevented by the 
adverse party, the latter may not complain of 
nonperformance.—Kreitz v. Egelhoff. Mo., 132 
Ss. W. 1124. 


























33. Performance.—A contractor for a frail- 
road signal system to be accepted by the state 
railroad commission held entitled to recover. 
where the acceptance was refused because of 
the railroad company’s failure to perform cer- 
tain requirements outside of the contract.— 
Pneumatic Signal Co. v. Texas & P. Ry. Co., N. 
Y., 93 N. BF. 471. 


34. Right of Action.—One party to a bilat- 
eral contract cannot recover thereon against 
the other without proof that his undertaking, 
which forms a part of the contract, has been 
performed or waived.—Russell v. Oxford County 
Patrons of Husbandry Mut. Fire Ins. Co., Me., 
78 Atl. 459. 

35. Subsequent Agreements.—The parties 
to an original contract could not make a sub- 
sequent agreement a part of the original in the 
sense that it.was. originally within the agree- 
ment when it was not, though they could make 
it subject to all the terms and conditions of the 
original contract.—Walton-Wilson-Rodes Co. v. 
MckKitrick, Ky., 1382 5. W. 104 

36. Corporations—<Attacking Validity of In- 
corporation.—Where a railroad company incor- 
porated under a charter which authorized it to 
condemn land for railroad purposes has not ac-~ 
quired its entire right of way within the time 
prescribed by its charter, the question of its 
existence as a de jure corporation cannot be 
raised in proceedings to condemn land, it being 
sufficient that it was a corporation de facto.— 
a ane Haute & P. R. Co. v. Robbins, Ill, 93 N. 
S. 298. 

37. Cancellation of Stock.—One who has 
been a stockholder for over two years neld not 
entitled on the insolvency of the corporation, to 
sue to rescind the contract of purchase on the 
eround of fvard of the officers of the carnora- 
tion inducing the purchase.—Reid v. Owensboro 
Savings Bank & Trust Co., Ky., 132 S. W. 1026. 

38.——Contracts.—That the seal of a corpora- 
tion was not affixed to a contract made by it is 
not in itself fatal te the contract.—Stevens v. 
Knights of Modern Maccabees, Mo., 132 S. W. 
aod. 

39. Doing Business in Foreign State.—The 
enforcement of a contract in the courts of the 
state bv a foreien corporation is not the doing 
of business in the state within the statute pro- 
hibitine foreign cornorations from doing husi- 
ness within the state until they comply 
with the laws thereof.—United Shoe Machinery 
Co. v. Ramlose, Mo., 132 S. W. 1133. 

40.——Extent of Powers.—A corporation can 
only do those things which are necessary to 
carry into effect the purposes for which it was 
organized, and it can do no act and can make 
no contract not expressly or bv fair implication 
authorized by its charter.—Richeson v. National 
Bank of Mena, Ark., 132 S. W. 913. 

41. Receivership.—Since the receiver of a 
corporation represents all of the creditors upon 
its insolvency and his appointment, he may sue 
on unpaid stock subscriptions. — Haskell  v. 
Gardner, Ind., 93 N. E. 458. 

42. Service of Process.—An application for 
the removal of a cause to the federal court hela 
on ertry of annenranece, so as to waive any de- 
fect in the service of summons under Rev. St. 
1899, sec. 570 (Ann. St. 1906, p. 597.—State ex rel. 
Texas Portland Cement Co. v. Sale, Mo., 132 S. 
W. 1119. 

43. Criminal Evidence—Admissibility.—A coat, 
on which were human blood stains. found in de- 
fendant’s possession three davs after the mur- 
der, held admissible, thougeh there was no direct 
evidence that he wore it at the time of the mur- 
der.—State v. Hassan, Iowa, 128 N. W. 960. 

44. Criminal Law—Amendment of Complaint. 
—Crimiral Complaints cannot be amended on 
appeal from a justice of the peace.—State v. 
Hamshaw, Wash., 112 Pac. 379. . 

45.——Burden of Proof.—On a trial for lar- 
ceny, the state, provine the declarations of ac- 
cused, explaining his recent possession of stolen 
property, held bound by the declarations unless 
their falsitv is proved.—Daniel v. State, Tex., 
132 8. W. 773. 

46. Parties Liable-—One who ratifies an 
unauthorized act of another does not thereby 
hecome criminally liable for the act.—Cook v. 
Commonwealth, Ky., 132 S. W. 1032. 
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47. Damages—Physical Disfigurement.—Dam- 
ages may be awarded for mental chagrin, mor- 
tification, and discomfort at the physical dis- 
figurement involved when they are the direct 
consequences of the physical injury.—Coombs 
v. King, Me.,, 78 Atl. 468. 


48. Divorce—Agreement ‘as to Disposition of 
Property.—Where the principal of a note given 
by a husband to his divorced wife was to be- 
come due at the option of the holder in case 
there was a failure to pay the interest, the 
holder must take some affirmative step to en- 
force a forfeiture.—Heckert v. Hilscher, Wash., 
112 Pac. 365. 

49. Easements—Adverse Character of Use.— 
A publie right by user is not gained by an oc- 
ecasional use of a parcel of land 20 feet square 
for the more convenient turning of teams.— 
Anderson v. Dyer, Me., 78 Atl. 453. 

50. Extent of Right of Way.—Where the 
grant of a right of way is silent as to its width, 
it will be held to be of a width suitable for the 
ordinary uses to which it is to be put.—Drum- 
mond v. Foster, Me., 78 Atl. 470. 

51. Right of Way.—Where one opens and 
keeps open an alley, and sells lots abutting 
thereon, with the visible advantage of its use, 
held, the grantees have an easement of passage. 
—Hankins v. Hendricks, 93 N. E. 428. 

52. Escrows—Building Contract.—Where, un- 
der a building contract, the contractor was to 
pay for materials, etc., and, on the completion 
of the building, a certain deed given in escrow 
should be delivered to him as part payment, he 
was not entitled to the deed until he had paid 
off liens upon the building for materials fur- 
nished.—Baerveldt Const. Co. v. Bagdey, Mo., 
132 S. W. 688 

53. What Constitutes.—A deed delivered to 
a bank with the stipulation that it should not be 
turned over to the grantee, except with gran- 
tor’s consent, was not held in escrow.—Peters 
v. Strauss, Tex., 132 S. W. 956. 

54. Evidence—Ambiguity in Deed.—An am- 
biguity in a deed arising by parol evidence may 
be removed by parol.—Day v. Asher, Ky., 132 S. 
W. 1035. 

55. Continuing Guaranty.—An_ unlimited 
guaranty, in the absence of words showing that 
it was intended to be continuing, is equivocal, 
and the surrounding circumstances may be 
proven.—Merchants’ Nat. Bank v. Cole, Ohio, 93 
N. E. 465. 

56. Exhibiting Injury to Jury.—In a per- 
sonal injury action it was not error to permit 
plaintiff to exhibit his injuries to the jury.— 
Chicago, R. I. & G. Ry. Co. v. De Bord, Tex., 132 
8S. W. 45. 

57. Failure to Call Witness.—Evidence ex- 
plainine the absence of a material witness is 
admissible when failure to produce him would 
warrant an unfavorable inference against the 
party not producing him.—Merrill v. John B. 
Stevens & Co., Wash., 112 Pac. 353. 

58. Operation of Railroad.—Where 
schedules were yroven, it is presumed, 
sence of contrury evidence, that trains were 
operated in compliance therewith.—Western 
— Telegraph Co. v. Harris, Tex., 132 S. W. 


59. Presumption of Fact.—The term “pre- 
sumption of fact” is a misnomer, and amounts 
to no more than an inference drawn by the 
jury.—Modern Woodmen of America v. Kinche- 
loe, Ind., 93 N. E. 452. 

60.——Presumptions.—While it is presumed 
generally that one sees that which is within 
the range of his vision, such presumption may 
be rebutted by the particular circumstances.— 
oo’ Erie & W. R. Co. v. Parrish, Ind., 93 N. E. 

61. Value.—While a single sale of a chat- 
tel may not’ make a market, it does not require 
any great number to give market value to simi- 
lar chattels in a specified locality..—St. Louis, 
B. & M. Ry. Co. v. Droddy, Tex., 132 S. W. 946. 

62. Executors and Administrators—Compensa- 
tion.—An executor collecting from maker of 
notes on which he himself was surety, and 
properly accounting for the proceeds, is enti- 
tled to commissions on the amount collected.— 
Kelley v. Kelley’s Ex’r, Ky., 132 S. W. 1031. 























train 
in ab- 














63. Management of Estate.——Where it ap- 
peared that decedent owned two mansion houses 
and the one in which he resided at the time 
of his death was so dilapidated as to be unin- 
habitable, it was proper for the court to allow 
the widow to take for the time being the other 
house, which was habitable.—Clay v. Anderson, 
Ky., 132 S. W. 1039. 

64. Fire Insurance—By-Laws of Mutual Com- 
pany.—‘The by-laws of a mutual fire insurance 
held to constitute a part of the contract of in- 
surance.—Russell v. Oxford County Patrons of 
Husbandry Mut. Fire Ins. Co., Me., 78 Atl. 459. 

65.—Ownership of Property.—Provisions of 
a fire insurance policy as to sole and uncondi- 
tional ownership held waived, where the insur- 
er’s agent knew that the policy was issued to 
an executor in that capacity, and not as sole 
owner.—Shawnee Fire Ins. Co. v. Chapman, Tex., 
132 S. W. 854. 

66. Fixtures—Improvements by Tenant.— 
Where tenants abandoned premises, improve- 
ments became a part of the realty, and one to 
whom the tenants gave them has no better 
right to remove them than the tenants.—Bowen 
v. Hart Land & Improvement Co., Tex., 132 S. 
W. 835. 

67. Fraud—Election of Remedies.—In a case 
of fraud and deceit in a contract, the party in- 
jured has two remedies; he may rescind the 
contract, or he may fully perform it and sue 
for the damages resulting, provided he adheres 
to the original contract, standing at all times 
at arm’s length towards the opposite party.— 
Brown v. South Joplin Lead & Zine Mining Co., 
Mo., 132 S. W. 693. 

68. Frauds, Statute Of—Debt or Default of 
Another.—Where the leading object of a promis- 
or is to subserve some interest or purpose of 
his own, then, notwithstanding that the effect 
is to pay or discharge the debt of another, 
his promise is not within the statute.—Burns v. 
Bradford-Kennedy Lumber Co., Wash., 112 Pac. 
359. 


69. Fraudulent Conveyances—Fraud.—On a 
transfer of property to pay a debt, an excess 
in the value of the property over the amount of 
the debt is a badge of fraud.—Cole v. Cole, Mo., 
132 S. W. 734. 

70. Lands Subject.—Judgment creditors 
have no rights in the homestead of the judg- 
ment debtor, and cannot have a transfer thereof 
set aside as in fraud of creditors.—Hardin v. 
Hancock, Ark., 132 S. W. 910. 

71. Guardian and Ward—Death of Guardian. 
—On the death of a guardian, and the appoint- 
ment of a new guardian, the probate court is 
without authority to adjudicate matters between 
the ward and the estate of his former guardian. 
—American Bonding Co. of Baltimore v. Logan, 
Tex., 132 S. W. 894. 

72. Settlement of Estate.—The county court 
in matters of probate being one of general jur- 
isdiction, held, its orders and judgment in set- 
tlement of a guardianship and of a decedent’s 
estate cannot be collaterally attacked.—Hassell 
v. Steinmann, Tex., 132 S. W. 948 

73. Homestead—Allotment as Bétween Heirs. 
—Where a surviving husband has a right to the 
exclusive occupancy of a homestead estate of 
greater value than $1,000, and which was not 
assignable, the children or heirs of the deceased 
owner are entitled to extinguish the homestead 
estate on payment or tender of $1,000.—Powell 
v. Powell, Ill., 33 N. E. 432. 

74. Homicide—Dying Declarations.—A dying 
declarant’s want of religions belief or confidence 
in future rewards or punishment is not avail- 
able to discredit such declarations.—State v. 
Yee Gueng, Or., 112 Pac. 424. 

75. Husband and Wife—Community Debts. 
—A hushand is not liable for the ordinary gen- 
eral community debts contracted by his wife 
without his authority.—Jones v. O. W. Lyman 
Millinery Co., Tex., 132 S. W. 864. 

76. Conveyance of Property.—A married 
woman is not bound by her deed of land till 
after due acknowledgment thereof before an 
officer.—Bott v. Wright, Tex., 132 S. W. 960. 

77. Separate Estate——A  wife’s separate 
property mortgaged for the husband’s debt is 
liable on the same principle as a surety, and is 
released by any act which would operate to re- 
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lease a surety.—Red River Nat. Bank v. Bray, 
Tex., 132 S. W. 968. 


78. Infants—Responsible for Crime.—The pre- 
sumption that one under 14 years of age is not 
criminally responsible prevails until the evi- 
dence clearly shows that he understood the na- 
ture of the offense.—Garner v. State, Ark., 132 
Ss. W. 1010. 


79. Injumction—Adequate Remedy at Law.— 
In courts administering both law and equity 
the rules denying injunction, where there is a 
remedy at law should not be applied as rigidly 
as at common law.—El Campo Light, Ice & Wa- 
ter Co. v. Water & Light Co. of El Campo, Tex., 
132 S. W. 868. 


80. Political Questions.—The validity of an 
election for the annexation of territory to a 
city held to involve the property rights of citi- 
zens, so as to give equity jurisdiction to enjoin 
the canvassing of the returns of such election. 
—Wilton v. Pierce County, Wash., 112 Pac. 
386. 


81. Judgment—In Favor of Person in De- 
fault.—In an action against several defendants 
to quiet title, it is error to give judgment in 
favor of one of the defendants who was duly 
served, but made default.—Noble v. Brinson, 
Mo., 132 S. W. 1068. pots 


82. Matters Concluded.—Where defendant’s 
interest in premises was adjudicated by a de- 
cree in an action to quiet title from which he 
did not appeal, he cannot in a subsequent par- 
tition action show a greater interest in the land 
under another source of title, as he should have 
shown all of his interest in the former suit.— 
Emmert v. Aldridge, Mo., 132 S. W. 1050. 

83. Names of Parties.—Where the names 
of the parties to a judgment do not appear in 
full, the judement may he corrected on motion. 
—Smith v. Kiene, Mo., 132 S. W. 1052. 

84.——Requisites.—While a judgment is not 
required to be in any particular form, it is nec- 
essary that the entry should contain the essen- 
tial elements of a judgment, and that it should 
show that the court finally disposed of the 
cause.—City of Alton v. Heidrick, Ill., 93 N. E. 
386. 


85. Jury—Right to Trial by Jury.—Where 
defendants in ejectment seek affirmative relief 
of an equitable nature, they cannot complain 
that they were denied a trial by jury.—Pendle- 
ton v. Hubbard, Mo., 132 S. W. 696. 

86. Liens—Improvements.—Where a vendor 
sells property with the agreement that improve- 
ments are to be made upon it by the vendor, 
materialmen and laborers are entitled to a lien 
for materials or labor furnished in making the 
improvements.—Panhandle Telephone & Tele- 
graph Co. v. Kellogg Switchboard & Supply Co., 
Tex., 132 S. W. 963. 

87. Limitation of Actions—Fraudulent Con- 
cealment.—The fraudulent concealment avoiding 
the running of the statute of limitations must 
zo bevond mere silence, and must be somethine 
actually done or said which is directly intended 
to prevent discovery.—State v. Yates, Mo., 132 S. 
W. 672. 

8&8. Interest Coupons.—Interest coupons de- 
tached from bonds when transferred to others 
than the holders of the bonds held independent 
obligations, subject to the four-year statute of 
limitations, which begins to run from the time 
of matrrity.—California Safe Deposit & Trust 
Co. v. Sierra Valleys Ry. Co., Cal., 112 Pac. 274. 

89. Mandamus—Levy of Tax to Pay Bonds.— 
Where a town has issued bonds and provided for 
a direct annual tax to pay interest and prin- 
cipal, the bondholders have the right to compel 
the levy of the tax in accordance with such pro- 
vision.—People v. Chicago, B. & Q. R. Co., Ill, 
93 N. E. 410. 

90. Marriage—Common Law.—The essential 
element of a common-law marriage is a mutual 
agreement of the man and woman to become 
then and thenceforth husband and wife.—Wof- 
ford v. State, Tex., 132 S. W. 929. 

91. Master and Servant—Assumption of Risk. 
—A servant cannot by contract, either express 
or implied, relieve a master from liability for 
injuries sustained because of his negligence.— 
.- Kansas City Bolt & Nut Co., Mo., 132 

















92.——Competency of Fellow Servants. — As 
used in the rule requiring a master to select fit 
and competent persons as co-laborers for his 
employees, the words, “fit and competent per- 
sons” mean more than skillful and experienced 
persons; carefulness and faithfulness being also 
required.—Furlong v. New York, N. H. & H. R. 
R. Co., Conn., 78 ‘Atl. 489. 


93. Humanitarian Doctrine.—The humanita- 
rian doctrine held not to apply to servants of 
a railroad with the same strictness that it does 
to passengers and strangers.—Atkins v. Chi- 
cago & A. Ry. Co., Mo., 132 S. W. 1186. 


94. Joint Liability of Vice Principal.—A 
foreman is not jointly liable with the master 
for injuries to a servant, which arise by his 
nonfeasance, but he is liable for injuries caused 
by his malfeasance.—Jewell v. Kansas City Bolt 
& Nut Co., Mo., 132 S. W. 703. 


95. Knowledge of Master of Defects.— 
Where the servant’s knowledge of danger is 
better than that of his master, and his duties 
are dangerous, depending solely upon his care, 
the master is not liable for injuries sustained 
by the servant because of such dangers.—Corby 
v. Missouri & K. Telephone Co., Mo., 132 S. W. 
712. 











96. Negligence of Fellow Servant.—Conten- 
tion that death of an employee was from negli- 
gence of fellow servant in violating a rule of 
the master held answered by the fact of the rule 
having been habitually violated.—Delaski_ v. 
Bestnmentere Improvement Co., Wash., 112 Pac. 

se 





97.—Negligence of Superintendent.—Where 
an employer reserves the right to superintend 
and direct the work of employees, he is liable 
for the negligent performance of the duty of 
superintendence, whether it is undertaken by 
himself personally or by one employed by him 
for that purpose.—Hall v. Northwest Lumber 
Co., Wash., 112 Pac. 369. 

98. Safe Appliances.—A master is only re- 
quired to furnish réasonebly safe tools with 
which to work, and need not furnish the very 
hest ohtainable.—Flaig v. Andrews Steel Co., 
Ky., 132 S. W. 1015. 

99. Safe Place to Work.—A servant is en- 
titled to remuneration for injuries occurring 
through the negligence of a master in failing 
to point out Jatent defects, etc., in the place 
provided for the servant to work, or in the tools 
supplied.—Indianapolis Telephone Co. v. Sproul, 
Ind., 93 N. E. 463. 

100. Mechanics’ Liens—Payment to Builder.— 
An owner, paying to a builder after notice of 
lien claimed by materialman, has the burden of 
proving that the builder paid the materialman. 
—Jones v. Mansfield Lumber & Mercantile Co., 
Ark., 132 S. W. 1004. 


101. Mines and Minerals—Public Mineral 
Lands.—A quartz claim on a patented placer 
depends for its ultimate validity and value upon 
the ability of the locators to prove that when 
application for patent was made, the placer 
claim contained a known vein upon which the 
discovery of the quartz was based.—Kift v. Ma- 
son, Mont., 112 Pac. 392. 

102. Rights of Cotenants.—Though one co- 
tenant cannot bind his cotenants for expenses 
in developing the property the delinquent co- 
tenants may ratify the expenditure and become 
liable for their share.—McDaniel v. Moore, Idaho, 
112 Pac. 317. 

103. Mortgages—Adverse Possession.—Where 
the relation of mortgagor and mortgagee exists, 
the possession of the mortgagor held not adverse 
to the mortgagee until there is some act of dis- 
affirmance by the mortgagor.—Swinley v. Force, 
N. J., 78 Atl. 249. 


104. Bona-Fide Purchasers.—That a mort- 
gagee of land in making a loan to a son em- 
ployed the same attorneys that represented the 
son in fraudulently termiuating his father’s 
title to a life estate in the land held not to 
charge the mortgagee with notice of the fraud. 
—Geyer v. Geyer, N. J., 78 Atl. 449. 

105. Municipal Corporationa—Assessment for 
Public Improvements.—All presumptions are in 
favor of the regularity of assessment proceed- 
ings, and errors or mistakes therein, to avail 
the objector, must be shown affirmatively.—Shry- 
ock v. Hannenen, Wash., 112 Pac. 377. 
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106. Collateral Attack.—The legality of pro- 
ceedings by which additional territory is adad« 
to a municipality cannot be questioned, except 
by direct proceeding by quo warranto, and will 
not be determined upon a bill in equity, or by 
er aoe to a tax.—People v. York, Ill., 93 N. 








107. Contracts.—A municipal contractor do- 
ing work directed by the city engineer, which 
was clearly outside the provisions of the con- 
tract, held not entitled to recover for such work, 
on the theory of a breach of contract.—Borou; 
ca. Co. v. City of New York, N. Y., 93 N. E. 
480. 


108.——Contributory Negligence.—One who be- 
fore starting to walk across a street looked and 
saw no approaching danger held not guilty of 
contributory negligence as matter of law be- 
cause she did not constantly while crossing look 
out for vehicles.—Patton v. Morrin-Powers Mer- 
cantile Co., Mo., 132 S. W. 684. 

109. Use of Streets.—A court of equity may 
not interfere with a city’s regulation of the use 
of its streets, unless the city council’s discre- 
tion is being unreasonably exercised.—Murphy 
v. Chicago, R. I. & P. Ry. Co., Ill., 93 N. E. 381. 


110. Negligence—Pleading—Contributory neg- 
ligence should be pleaded with the same degree 
of particularity required in pleading negligence 
Gleason v. Missouri River Power Co., Mont., 
112 Pac. 394, $ 


111. Proximate Cause.—Even though de- 
ecedent when injured was suffering from organic 
troubles which would have shortly caused her 
death, if defendant’s negligence directly has- 
tened her death, it is liable in damages therefor. 
—De Maet v. Fidelity Storage, Packing & Mov- 
ing Co., Mo., 132 S. W. 732. 








112. Partition—Sufficiency of Petition.—A pe- 
tition in partition failing to show what had be- 
come of the interest of an heir alleged to have 
died, held insufficient to sustain a decree.— 
Melde v. Melde, Tex., 132 S. W. 980. 

113. Partnership—Dissolution.—On dissolution 
of a partnership at will, the act of a partner 
held to be obligatory on the other partners un- 
til notice of such dissolution.—Bowman & Cock- 
rel v. Ed. Blanton & Co., Ky., 132 S. W. 1041. 

114. Debts of Old Firm.—A new partnership 
is not liable for the debts of the old one.—Wal- 
ton-Wilson-Rodes Co. v. McKittrick, Ky., 132 S. 
W. 1046. 

115. Principal and Agent — Repudiation of 
Contract.—Where an alleged agent had no au- 
thority to make a contract with defendant for 
the sale of land and the purported contract 
made was not ratified by the owners, notice by 
the defendant of the abandonment and repudia- 
tion of such contract was not necessary.—Nu- 
gent v. Wade, Tex., 132 S. W. 883 

116. Principal and Surety—Notice to Surety.— 
The payee of a note need not give a surety no- 
tice of its dishonor, in the absence of express 
agreement requiring such notice.—Cilley  v. 
Dearborn, N. H., 78 Atl. 496. 

117. Release of Surety.—A surety is re- 
leased by an agreement extending time of pay- 
ment, though the creditor was induced to make 
the agreement by fraud of the principal.—Red 
River Nat. Bank v. Bray, Tex., 132 S. W. 968. 

118. Proeess—Residence.—A party may be ab- 
sent from the state and yet be a citizen, and 
as such subject to the process of its courts.— 
Horst v. Lightfoot, Tex., 132 S. W. 761. 

119. Railroads—Injury to Animals.—In an ac- 
tion against a railroad company for-the killing 
of cattle on its right of way, held. that there 
was no variance, on the ground that the action 
was in tort, while the evidence tended to show 
liability arising on breach of contract.—Dibblee 
v. Astoria & C. R. R. Co., Or., 112 Pac. 416. 

120.——Mortgages.—In the absence of any 
provision to the contrary in a railroad mort- 
gage securing bonds, default may be taken ad- 
vantage of by the holder of a single note or 
coupon.—California Safe Deposit & Trust Co. v. 
Sierra Valleye Ry. Co., Cal.. 112 Pac. 274. 

121.——Persons on Track.—One coming to a 
devot on business with the railroad eompany 
held autherized to leave the premises by the 
route commonly used by the public under per- 














mission from the company, and, while so doing 
he is not a trespasser.—Arkansas & L. Ry. Co. 
v. Graves, Ark., 132 S. W. 992. 


122. Replevin—Liability on Bond.—The sure- 
ties on a replevin bond are not liable for the 
costs in the suit.—McIntyre v. Emerson, Tex., 
132 S. W. 947. 


123. Sales—Lien for Price.—One who trans- 
fers personal property to another under an 
agreement that the transferee shall make cer- 
tain improvements thereon is not entitled to a 
lien for the price as against a materialman.— 
Panhandle Telephone & Telegraph Co. v. Kel- 
rg Switchboard & Supply Co., Tex., 132 S. W. 


124. Order for Goods.—Though an order for 
goods contained a provision that it should not 
be countermanded or withdrawn, it may yet 
be countermanded before acceptance, since till 
then there is no consideration for the agreement. 
—Toledo Computing Scale Co. v. Stephens Bros., 
Ark., 132 S. W. 926. 


125. Specific Performance—Venue.—A suit for 
the specific performance of a contract to con- 
vey land is not a suit for the land, and the 
venue thereof is not controlled by the statute 
fixing venue of suits for the recovery of land.— 
Burkitt v. Wynne, Tex., 132 S. W. 816. 


126. States—Powers.—State governments pos- 
sess all the powers of the Parliament of Eng- 
land except such as have been delegated to the 
United States or reserved by the people.—Mc- 
ed v. Missouri Pac. Ry. Co., Mo., 132 S. W. 

0. 


127. Street Railroads—Duty to Observe Vigi- 
lance.—An ordinance requiring motormen to 
keep vigilant watch for pedestrians held to re- 
quire the motormen to stop the car upon an 
appearance of danger, irrespective of whether 
the danger was caused by the pedestrian’s neg- 
ligence.—Blyston-Spencer v. United Rys. Co. of 
St. Louis, Mo., 132 S. W. 1175. 


128. Subrogation—Rights of Surety. — The 
right of a surety to subrogation to securities in 
the hands of the creditor will not be enforced 
as against those who have equal or superior 
rights.—Richeson v. National Bank of Mena, 
Ark., 132 S. W. 913. . 


129. Telegraphs and Telephones—Delivery of 
Message.—When a telegram is directed in the 
care of any one, a prompt delivery by the tele- 
graph company to such person is a performance 
of the duty imposed by law.—Johnson v. West- 
ern Union Telegraph Co., Tex., 132 S. W. 814. 


130. Taxation—Money Loaned at Interest.— 
An obligor in a bond conditioned to convey land 
to the obligee on his making specified payments 
held not subject to taxation on the money due 
under the bond as money at interest.—Tessier 
v. City of Nashua, N. H., 78 Atl. 495. 

1381.——Order of Publication.—Where an order 
of publication to a nonresident made to the 
next term, was not published for that term, 
and after term a second order was made and 
published for the next term, held that such or- 
der and publication were valid.—Whinnery + 
Missouri Lumber & Mining Co., Mo., 132 S. W. 
661. 


132. Taxes Paid bv Mistake.—TIllegal taxes 
paid by mistake cannot be recovered.—People v. 
Chicago & A. R. Co., Ill, 938 N. E. 424. 


123. Vendor and Purchaser—Bond for Title.— 
Ordinarily, a bond for title gives to the pur- 
chaser such equitable title as will authorize a 
recovery of the land described.—Brown Vv. 
Brown, Tex., 132 S. W. 887. 


134. Willis—Construction.—If there is a_ be- 
quest to certain persons nominatim, or so de- 
scribed as to be fixed at the time of the gift, so 
that there can be no fluctuation, then, if one 
of them dies in the lifetime of the testator, “ 














. Share lapses.—In re King’s Estate, N. Y., 93 N. 
4. 


135.+—Testamentary Incapacity.—Testament- 
tary incapacity may be shown to exist when the 
mind is so disordered by the ravages of disease 
and so dull and torpid as not to measure up to 
a common sense testamentary mark.—Crum v. 
Crum, Mo., 132 S. W. 1070. 
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